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REPLY COMMENTS OF SPRINT CORPORATION

Sprint Corporation (Sprint), on behalf of the Sprint Local Telephone
companies and Sprint Communications Company L.P., hereby submits its
reply to the Commission’s September 6, 1996 Notice of Proposed Rulemaking
(NPRM) in the above-captioned docket.

L “DEEMED LAWFUL” SHOULD BE INTERPRETED TO MEAN
PRESUMED LAWFUL.

The most critical issue to be resolved in this docket is the meaning of
the term “deemed lawful” in Section 204(a)(3) because such definition will
establish whether or not the legal framework currently governing tariff
filings is overturned and whether or not the Commission may award
damages retroactive to the effective date of the filing if the tariff is found
unlawful as a result of a complaint proceeding under Section 208 or a rate

prescription made under Section 205. Sprint, which has both local exchange
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and interexchange operations, supports the view that “deemed lawful” is best
interpreted to mean a presumption of lawfulness.!

Contrary to the arguments of those who believe the term “deemed
lawful” means a determination of lawfulness,? the definitions of “deemed” in
Black’s Law Dictionary cited by the Commission are not dispositive.3 Some of
the definitions convey a determination, such as “to hold;... adjudge;. ..[and]
determine.” Others, however, express presumption, such as to
“consider;...believe;... treat as if; [and] construe.” Because of the difference in
the meanings and the lack of legislative history on this provision, the
Commission must adopt a definition that balances protection of ratepayers
against unlawful rates, terms and conditions with the furtherance of the
tariff streamlining process and the development of competitive markets.

Sprint and others* believe that it would be unreasonable to assume
that the Congress intended to completely overturn the regulatory treatment
of LEC tariff filings without explanation. The LECs’ interpretation would
afford them a determination of lawfulness which is beyond that currently
afforded nondominant interexchange carriers. Yet, unlike nondominant
carriers, the LECs retain significant market power, and they will continue to

be the monopoly providers of access services until competition develops in

1 See, also, Ameritech at 6-9, ACTA at 4-7, ALTS at 3-4, AT&T at 4- CompTel at 2.3,
Fronatier at 2-3, KMG at 7, McLeod at 2-4, MCI at 3-6, MFS at 7-8, the Networks at 3-8,
Time Warner Communications at 4-6 and TRA at 3-5.

2 BellSouth at 4-5, CBT at 3-4, NYNEX at 9-11, Pacific at 4, USTA at 3-4, and US West
at 4-5.

3 NPRM at Y11.

4 AT&T at 3, and GSA at 4.




their areas. Until such competition develops, the marketplace cannot be
relied upon to ensure the reasonableness of rates.

As long as the LECs retain market power, they have the ability to
callect rates that exceed costs. It would not be sound policy to allow the LECs
to keep all above-cost revenues charged to customers prior to a determination
of lawfulness by the Commission. Such policy would incent the LECs to
overcharge their competitors who have limited or no alternatives. Therefore,
the proper interpretation of the term “deemed lawful” is one that presumes
lawfulness and thereby establishes higher burdens of proof for those who
oppose tariff filings. Higher hurdles, which reduce the number of tariff
filings that are suspended and investigated, in combination with shorter
notice periods established in Section 203(a)(3), will streamline the tariff
filing process without precluding relief for those oppose the tariff filings.

Some incumbent LECs argue that their customers will not be
disadvantaged by their interpretation of “deemed lawful” because
competitive offerings will ensure that their rates are not too high.®* However,
presently such competition does not exist. Indeed, unreasonably high rates
will deter the development of competition, particularly if the Commission
does not suspend and investigate the tariff offerings and the customer cannot
recover damages for rates later found to be unreasonable. For example,

under the LECs’ interpretation, if the price for establishing physical

§ See, e.g., NYNEX at 11-12.



collocation is unreasonably high and a competitive carrier purchases such
service, the competitor will not be able to recover the overcharges if
subsequently the rates are found unlawful. Clearly, the competitor, and,
even more important, competition itself, is harmed by this result.

Some local exchange companies further argue that the Act deems the
tariffs to be lawful upon the filing of the tariff, not on its effectiveness.s
Pacific, for example, argues that this is true because the phrase “shall be
deemed lawful” precedes the phrase “and shall be effective 7 days ... or 15
days after the date on which it is filed with the Commission.” Pacific
concludes that the tariff is lawful when filed and “if not superseded or
investigated by the Commission in the 7-day or 15-day period, become both
lawful and effective.”

A tariff filing cannot be lawful upon filing because it would render the
effective rate unlawful, and the carrier cannot charge an unlawful rate. In
order for the rate to be considered lawful immediately and the carrier to
charge only lawful rates, the tariff would have to be effective immediately
upon filing. But this cannot be. Congress clearly did not intend for the tariff
to be lawful upon filing because it adopted 7/15 day notice periods.

Thus, the term “deemed lawful” must be interpreted to mean
presumed lawful. A presumption of lawfulness, in combination with shorter

notice periods, will meet Congress’s mandate to streamline tariffs. To

6 GTE at 10, Pacific Bell at 2, and US West at 7.
7 Pacific at 3.



interpret the term otherwise would overturn the current regulatory regime
without explanation, would create a dichotomy in the assumptions of
lawfulness between dominant and nondominant carriers, and would fail to
protect the ratepayer.

II. NEW SERVICES ARE NOT COVERED BY THE
STREAMLINING PROVISIONS.

The commenting parties had opposing views as to whether Congress
intended to streamline the tariff process for new services. The LECs
generally support the inclusion of new services;® others oppose it.? In its
Comments (at 4-5) Sprint quoted the legislative history of Section 402 which
makes clear that Congress did not contemplate the extension of Section
204(a)(3) to new services: “New subsection (b) of section 402 of the
conference agreement addresses regulatory relief that streamlines the
procedures for revision by local exchange carriers of charges, classification
and practices under section 204 of the Communication’s Act.”® Given this
interpretation by Congress, any attempts to interpret this provision
otherwise based on the language of this section, on other parts of Section 203
or in conjunction with the Price Cap rules and the Commission’s

streamlining proposal must be dismissed.

8 Alltel at 3-4, Bell Atlantic at 2-4, NYNEX at 12, SWB at 5.

9 See, e.g., GSA at 7.

19 Conference Report en S. 652, H.R. Report No. 104-458, 104th Congress, 2nd Session 186
(1886) (emphasis added).




III. STREAMLINED FILING ON 7/15 DAY NOTICES MUST APPLY
TO ALL TARIFF CHANGES TO EXISTING SERVICES.

For the most part, the LEC customers argued that the 7/15 day notice
requirements should only apply to rate changes for existing services.!! The
LECs, on the other hand, argue that the streamlined notice requirements
apply to all tariff changes to existing services.!? Sprint, with both LEC and
LEC customer interests, agreed with the Commission’s tentative conclusion?®
and the position of the LECs that the 7/15 day notice provisions must apply
to all tariff filings that impact existing services. To hold otherwise would
ignore and render meaningless the first sentence of Section 204(a)(3) that
states a LEC may file “a new or revised charge, classification, regulation, or
practice on a streamlined basis.

Further Sprint, agrees with Pacific that:

The Commission should apply the 7 day effective date of

Section 204(a)(3) to revisions in classifications, regulations or

practices. Only rate increased are designated for 15 day

treatment. ... Price cap LECs currently operate under a 14

day effective date for any revisions that do not take rates

above the cap or outside the bands. Thus, tariff revisions

that do not affect charges currently have a 14 day effective

date. Applying a 15 day effective date under Section

204(a)(3) for these tariff revisions would be a step backward,
away from streamlining, contrary to Congress’s intent.!

1 Soe. e.g.. ALTS at 4-6 and Time Warner Communications at 6-7.

12 See. @.g.. Pacific at 8-9 and SWB at 5-8.

13 NPRM at §17.

14 Sprint at 5.

15 Pacific at 8. See also. Sprint at p.9 citing Commission Rule 61.58(c)(2) (allows for 14 days
notice for price cap LEC tariffs that do not cause any API to exceed applicable PCI).



IV. THE ADVANCE NOTICE OF STREAMLINED TARIFF FILINGS
REQUESTED BY MFS MUST BE REJECTED.

MFS urges the Commission to adopt a requirement that “ILECs make
publicly available a schedule of planned Section 204(a)(3) 7/15 day filings at
least thirty days prior to the date of filing.”®¢ Nothing in Section 204(a)(3)
even remotely supports such a requirement. Any such advance notice burden
would clearly be a step away from a streamlined tariff process and would add
to the regulatory burdens of LECs. Such increased burden is contrary to the
express intent of Congress to streamline the tariff filing process.

V. ADDITIONAL COMMENTS SHOULD BE REQUESTED ON THE
ELECTRONIC FILING PROPOSALS MADE IN THE
COMMENTS.

Most of the commenting parties support electronic filing of tariffs, and
many propose alternative methods to accomplish it. Sprint strongly agrees
with those who argue that multiple platforms and software packages must be
accommodated because of the wide diversity in the platforms and software
packages currently used by those filing tariffs. Sprint also believes that the
Commission should not adopt a single standard and require all carriers to
conform. In addition, Sprint agrees with those who point out that there are
issues of security and accuracy of the electronic filings which must be
addressed.

Sprint therefore reiterates its recommendation that this issue should

be addressed by the appropriate industry fora which could make

16 MFS at 10.




recommendations based on industry consensus to the Commission. Such
recommendations should identify a structure for filing tariffs with

alternative means of compliance and a reasonable time frame for achieving

such compliance.
Respectfully submitted,
SPRINT CORPORATJQN
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